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Plaintiff Riley E. Turner, administrator of the estate of Margaret Benefield, appealsfrom
the order of the Tennessee Claims Commission that dismissed his suit for the wrongful death of

Ms. Benefield.



Ms. Benefield, a pedestrian, was killed when shewas struck by avehicle driven by Ms.
JoyceDavis. Theaccident occurred on February 24, 1992, after dark at approximately 6:25 p.m.
at the intersection of Cooley Street and State Highway 70 (Bypass) in Waverly, Tennessee. At
this intersection, the Bypass is a divided highway. The intersection is controlled by traffic
control signals, but there are no designated crosswalks, no street lights, and no pedestrian signal
lights or other pedestrian accommodations. At the time of the accident, Ms. Davis was
proceeding in the | eft lane of the two-lane eastbound roadway. At trial, Ms. Davistestified that
atraffic light controlling eastbound traffic was green for some time prior to her gpproach and
entrance into the intersection. Ms. Davis testified that she saw Ms. Benefield only an instant
beforeimpact. The record reflects that Ms. Benefield was crossing the Bypass Highway from
the north to the south in a diagonal manner, and shewas struck approximately in the middle of
theintersection. A diagram of the scene of the accident, including the approximate position of
the Davis vehicle and Ms. Benefield, was introduced into evidence and is attached as an
addendum to this opinion.

The Highway 70 Bypassisa"limited access' highway, and the traffic signal system on
the Bypass is designed so that traffic on the Bypass will continually flow. The Bypass traffic
signals which control both the eastbound and the westbound traffic are designed to stay
continualy green unless a vehicle enters one of the streets which intersect the Bypass. Oncea
vehicle reaches a certain proximity to an intersection of the Bypass, a sensor in the pavement
changesthelightsfacing motoristson the Bypassfrom green tored thereby allowing trafficfrom
the intersecting street to cross the Bypass. The testimony at trial indicates that traffic on the
Bypass is stopped for varying lengths of time depending upon the number of vehicles which
crossthe Bypass. Thelength of the green light stopping the east-west traffic on the Bypass, and
allowing the north-south traffic on Cooley Street to cross the Bypass, operated on the "sensor”
system. That is, the length of the red lights facing the east-west Bypass traffic depended upon
the number of cars on Cooley Street attempting to cross the Bypass; the length of the red light
had nothing to do with pedestrian crossings.

Prior to the accident, Ms. Benefield was walking from her homein the Richland Avenue



community apparently attempting to reach downtown Waverly. Richland Avenue community
isasmall community predominately consisting of lower income families and the elderly. Due
to the economic situation in the Richland community, many of the residents do not own
automobiles and therefore, walk to the business district.

Before the Bypass was constructed and opened to traffic, Richland Avenue directly
connected with the Waverly business district, and residents of the Richland community would
walk on Richland directly to the downtown area. The Bypass traverses Richland Avenue, and
onceit was opened, it cut off Richland Avenue from the downtown business district. When the
Bypasswasopened, Richland Avenue simply ended at the Bypass, and Richland was fenced off.
Therecordindicatesthat therewas al so afence surrounding the Cool ey-Bypassintersection, and
that the fence was apparently designed to prevent pedestrians from crossing the Bypassin the
vicinity of the intersection.

Apparently, the dtizens of the Richland community and Waverly elected officialswere
very concerned about the closing of the Richland Avenueroute to downtown Waverly, because
it was the most direct route to downtown for pedestrians. As a result of this concern, the
Humphreys County Commission passed aresolutionin 1989 resol ving that the county executive
extend to city and state officialsthe citizens' concerns and their desire for a pedestrian overpass
or other means of access to downtown Waverly from Richland Avenue. Acting on the
resolution, Humphreys County Commissioner Robert Reid wrote aletter to then Department of
Transportation Commissioner James M. Evans requesting that Richland Avenue remain a
through street in order to avoid "severe problems for the residents of . . . [Richland Avenue]."
The letter is undated, but was apparently written prior to the death of Ms. Benefield.

The Mayor of Waverly, Jess S. Bowen, also wrote a letter dated May 9, 1989, to
Commissioner Evans requesting that additional lighting be installed on the Bypass in order to
ensure public safety at thoroughfares. By letter dated June 12, 1989, Commissioner Evans
responded that a safety study would be made after the Bypasswas opened to traffic. Thereisno
proof in the record as to whether state engineers actually performed a safety study once the

Bypass was opened.



Thetestimony at trial indicates that thereisaviaduct approximately 225 yardsfrom the
Bypass and Cooley Street intersection, and that the viaduct is essentially a bridge with a
sidewalk which crosses over the Bypass. The viaduct is on State Highway 13 which intersects
with Richland Avenue. Theproof indicatesthat apedestrian could reach the viaduct bridgefrom
Richland Avenue by walking between a quarter and a half mile south on Richland to the point
whereRichlandintersectswith Highway 13. A pedestrian could thenwalk north another quarter
toahalf mileon Highway 13 totheviaduct and safely crossthe Bypass. A pedestrian could also
reach the viaduct by walking 225 yardswest of the Cool ey-Bypassintersection to the embanked
base of the viaduct and then walking thirty to forty feet up aninclined embankment. Thereis
proof that pedestriansliving in the Richland Avenue community did not use the viaduct route,
becauseit was not "directly on the path to go through town."

Following Ms. Benefield'sdeath, her administrator brought thissuit aleging that thestate
wasnegligent in designing, planning, and maintaining the Highway 70 Bypassand Cooley Street
intersection, because the state knew that pedestrians frequently crossed the intersection, yet no
pedestrian accommodations were ever installed or constructed in order to ensure the safety of
pedestrians. After ahearing, the commissioner dismissed the plaintiff's clams, holding that the
state was not negligent in the planning, maintenance, or design of the Bypass and intersection,
because it was not foreseeable that a pedestrian would circumvent a barrier fence and attempt
to crossalimited access highway that was not designed for pedestrian traffic. The commissioner
also found that Ms. Davis, the driver of the van, was driving in a"safe legal manner" and was
not negligent in connection with the accident. The commissioner concluded:

Therecord reflectsthat a pedestrian crossing (overpass) had been
built at the time of the Highway 70 By-Pass construction to
accommodate pedestrian traffic from one side of that limited
access highway to the other. This overpass is located
approximatey 1/8 to 1/4 mile to the West of the accident scene
at the intersection of Cooley Street and Highway 70 By-Pass.
However, Ms. Benefield would be required to wak a
considerable additional distance, some of whichwasuphill, from
her home to use the crossing provided for and designed for the
use of pedestrians.

It is concluded Ms. Benefidd elected to attempt crossing the
limited access Highway 70 By-Pass at a point not designed for
pedestrian crossing, rather than proceed to and use the safe

pedestrian crossing provided, even though it would have added
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considerable distance to her travel route across Highway 70 By-
Pass. Her choice to proceed along a dangerous path, with which
shewasfamiliar, as opposed to the more lengthy but safe path, is
concluded to have resulted in this tragic accident.

It is concluded that Ms. Benefield's actions constituted
negligence amounting to more than 49 percent of the negligence
resulting in this accident.

Therefore claimant is barred from recovery under the doctrine
of comparative negligence established by the Court in Mclntyre
v. Balentine, 833 S.W.2d 52 (1992).

Plaintiff has appealed, and the only issue presented for review is whether thetrial court

erredin not ruling that the state was negligent in the construction and design of the intersection.

After reviewing therecord in this case, we do not find that the i ssue presented for review
is the dispositive issue in this appeal. The dispositive issue is whether the evidence
preponderates against the trial court’s finding that Ms. Benefield was more than forty-nine
percent at fault in casuing the accident that resulted in her death.

Thisisadirect appeal from the Tennessee Claims Commission and is governed by the
Tennessee Rules of Appellate Procedure. T.C.A. § 9-8-403(a)(1)(1992). Our review of the
commissioner'sfindingsisdenovo upon therecord of the commission with apresumption of the
correctness of the commissioner's factual findings. We must affirm the decision of the
commissioner, unlessthereisan error of law or the evidence preponderates against the findings
of the commissioner. T.R.A.P. 13(d); Sandersv. State, 783 S.W.2d 948 (Tenn. App. 1989).

T.C.A. 8 9-8-307(a)(1)(I)(Supp. 1995) providesin pertinent part:

(a)(1) Thecommission or each commissioner sittingindividudly
has exclusive jurisdiction to determine all monetary claims

against the state falling within one (1) or more of the following
categories:

(1) Negligence in planning and programming for, inspection of,
design of, preparation of plans for, approva of plans for, and
construction of, public roads, streets, highways, or bridges and
similar structures; and negligence in maintenance of highways,
and bridges and similar structures, designated by the department
of transportation as being on the state system of highways or the
state system of interstate highways. . . .



T.C.A. 8§ 9-8-307(a)(1)(C) provides that a party suing under this subsection "must establish
the foreseeability of the risks and notice given to the proper sate officials at a time sufficiently
prior to the injury for the state to have taken appropriate measures. . . ." The state's liability
"shall be based on the traditional tort concepts of duty and the reasonably prudent person's
standard of care." T.C.A. 8§ 9-8-307(c)(Supp. 1995). To prevail in a suit for negligence, a
plaintiff must establish a duty of care owed by the defendant to the plaintiff; conduct falling
below the applicable standard of care amounting to a breach of that duty; injury; causation in
fact; and proximate causation. Bradshaw v. Daniel, 854 SW.2d 865, 869 (Tenn. 1993).

The commissioner found that plaintiff’s decedent was negligent in crossing a this
particular intersection, becausetheintersection wasat | east partially fencedto pedestrian traffic.
The commissioner also noted that there was aviaduct acrossthe Bypassin fairly close proximity
to the accident intersection, and that Ms. Benefield was negligent because she “[chose] to
proceed along adangerous path with which shewasfamiliar, as opposed to the morelengthy but
safe path [i.e, the viaduct].” We could discuss at some length the reasonableness or the
unreasonabl eness of the alternativeroute and perhapstry to more precisely determine plaintiff’s
negligencefor failureto utilize the alternative route. However, it is unnecessary to reach these
issues, becausethe proof isuncontroverted that M s. Benefield was crossing the Bypasshighway
against ared traffic signal.

Ms. Davis, thedriver of the van, testified that at the time she approached theintersection
and at the time she drove through the intersection immediately prior to colliding with Ms.
Benefield, the intersection light facing eastbound traffic was green. The commissioner
apparently found Ms. Davis'stestimony to becredible, becausein hisorder dismissing plaintiff's
claim, he specifically found that Ms. Davis crossed Cooley Street under agreenlight. Implicit
inthisfinding isthat the lights facing northbound and southbound traffic on Cooley Street were
red at the time of the collision. The record indicates that Ms. Benefield was crossing the
intersection diagonally from northwest to southeast, thus she proceeded in apartially southern

direction when the light facing southbound traffic was red. Pedestrians are subject to traffic



signalsat intersections," and Ms. Benefield'sdecision to crosstheintersection against ared light
was hegligent which was at least equal to or greater than the negligence, if any, of the State.

Accordingly, the order of the claims commissioner is affirmed. Costs of this

appeal are assessed against appellant.
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'T.C.A §55-8-133(1993) provides:
55-8-133. Pedestrians subject to traffic regulations. - (a)
Pedestrians shall be subject to traffic-control signals at
intersections as provided in 8 55-8-110, and at dl other places,
pedestrians shall be accorded the privileges and shall be subject to
the restrictions stated in this chapter and chapter 10, parts 1-5 of
thistitle.

T.C.A 8 55-8-135 (1993) providesin pertinent part:

55-8-135. Crossing at other than crosswalks. - (a) Every
pedestrian crossing aroadway at any point other than within a
marked crosswalk or within an unmarked crosswalk a an
intersection shall yield the right-of-way to all vehicles upon the
roadway.



